STATE OF RHODE | SLAND AND PROVI DENCE PLANTATI ONS

NEWPORT, SC SUPERI OR COURT
AVERI CA CONDOM NI UM ASSOC. |

| NC. et al.

V. : C.A. No. 99-232

IDC, INC., |DC PROPERTIES, |NC
AND THOVAS ROOS

DECI SI ON

THUNBERG, J. Seeking to prevent the unauthorized devel opnment
of land within their condom nium associ ation, Plaintiffs,
menbers of the condom nium association, petition this Court on
a notion for summary judgnent seeking declaratory relief.

Def endant s, devel opers, have |ikew se petitioned the Court for
partial summary judgnent.

Backagr ound

On January 13, 1988, d obe Manufacturing Co. ("Qd obe")
recorded a declaration of condom ni um desi gnated "Goat |sl and
Sout h- A Waterfront Condom niunm' ("Goat Island South"). On
March 3, 1988, d obe amended and restated the decl aration.
This First Amended and Restated Decl aration ("Master
Declaration”) is the source of the instant dispute.

The 1988 Master Declaration divided Goat |sland South
into five Master Units: (1) Capella South Condom nium (2)
Ameri ca Condom nium (3) Harbor Houses Condom nium (4) West
Devel opment Unit, and (5) South Devel opnent Unit. West
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Devel opment Unit and South Devel opnent Unit together conprise
t he Undevel oped Master Units. |In addition, the Mster
Decl aration included as Master Conmon El ements a sw nmmi ng
pool, tennis courts, a security building, roads, and the | and
under the Master Condom nium  Through the 1988 Master
Decl aration, G obe added a third undevel oped parcel dubbed the
"Reserved Area" and | ater renaned the North Devel opnent Unit.

In the 1988 Master Decl aration, G obe reserved the right
to devel op the Reserved Area and the West Devel opnment Unit
until Decenmber 31, 1994. Through a series of sales and
assignnments, G obe's interests in the properties were
transferred to Island Devel opment, Inc. (IDC, Inc.). Thomas
Roos, director of A obe, is also the president of IDC, Inc.
As of early 1994, neither IDC, Inc., nor its predecessor in
i nterest G obe, had exercised the devel opnment rights anent the
undevel oped parcels. Determ ned not to waive its interests in
t he undevel oped parcels, IDC, Inc. coordinated a plan to
purportedly sal vage and extend its devel opnent rights.

In April 1994, Thomas Roos, president of IDC, Inc.,
organi zed a special nmeeting of the Master Association. Roos
sent notice to the Sub-Condom ni um Executive Board nenbers and
to the owner of the South and West Devel opnent Units. As
stated in the affidavit of Shirley Mntz, Roos did not send

notice to the then eighty-five individual unit owners.
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At the April 27, 1994 special neeting, Roos proposed that
t he Master Declaration be anended to extend IDC, Inc.'s
devel opnent rights regarding the Reserved Area until Decenber
31, 1999. Upon a vote of the Master Association of the
proposed Third Amendrment to the Master Declaration, 85.29%in
al l ocated voting interest voted in favor of the amendnent,
4.81%in allocated interest withheld its vote, and 9.90% in

all ocated interest were absent and did not vote. M nutes of

Speci al Meeting Goat |sland South Condom ni um Associ ati on,

Inc. April 27, 1994. As a result, Roos failed to secure

unani nrous approval of all unit owners.

I n Novenmber 1994, 1DC Properties, a successor decl arant
of IDC, Inc., sought to extend its devel opnment rights anent
the West Devel opment Unit until Decenmber 31, 1999. According
to the Master Declaration, the declarant's devel opment rights
for the West Devel opnent Unit expired on Decenber 31, 1994.
The declarant's failure to exercise those rights by Decenber
31, 1994 would result in a forfeiture of the West Devel opnent
Unit to the Master Common El ements. Again, individual unit
owners did not receive notice of the nmeeting but sonme did
attend the nmeeting and openly objected to | DC Properties'
proposed Fourth Anmendnment expandi ng the devel opnment rights
concerning the West Devel opment Unit. Despite the individual

unit owners opposition, 76.54% of the Master All ocated



i nterests supported the amendnent. This percentage
represented exactly the devel oper's percentage in the Master
Associ ati on.

I n Decenber 1994, |1DC Properties sought to extend its
devel opnent rights again. On Decenber 16, 1994, Roos sent
each nmenber of the Master Association detailed notice of a
nmeeting to be held on Decenmber 28, 1994. This notice outlined
t he purpose of the neeting; nanely, the expansion of
decl arant's devel opnent rights for the Reserved Area and West
Devel opment Unit. On Decenber 20, 1994, Roos sent a notice of
the neeting to all unit owners but this notice failed to
specify with precision the purpose of the neeting. Finally,
on Decenber 23, 1994, Roos sent an abbrevi ated notice
mentioni ng the Master Association neetings but failing to
di scl ose IDC Properties intentions.

At the Decenber 28, 1994 special neeting, sixteen
i ndi vidual unit owners attended. Roos proposed extending the
decl arant's devel opnent rights in the West Devel opnent Unit
and the Reserved Area until Decenmber 31, 1999. The proposal
al so reallocated the Master Allocated Interests and Master
Common Expenses. At this nmeeting, nore than 67% of the Master
Al l ocated Interest voted in favor of the Fifth Amendnent. The

Fifth Amendnment was recorded on Decenber 29, 1994.



Al so on December 29, 1994, IDC Properties recorded a
Si xt h Anmendnment which purported to convert the air space
within the Reserved Area as a sixth Master Unit making it the
"North Devel opnent Unit." This same anmendnment purportedly
made the | and underlying the "North Devel opnment Unit" a Master
Limted Common Elenent. The sixth amendnment also attenpted to
reall ocate the Master Allocated Interests. Following this
real l ocation, the declarant clainmed control of 85.57% of the
voting interests in the Master Association.

In 1997, Roos recorded a seventh amendnment requiring all
t hree sub-condom niuns to hire the sane managenent conpany to
manage the sub-condom niuns. This amendnent was passed
wi t hout the votes of the individual unit owners. Roos also
recorded an Ei ghth Amendnent prohibiting pets which was al so
passed wi thout the votes of individual unit owners.

In 1998, Roos passed the Ninth Amendnment which gave the
owner of any Master Unit the right to grant easenents anywhere
within the Master Unit. This amendnent was passed wi t hout the
votes of individual unit owners.

St andard of Revi ew

A party seeking summary judgnment nust show "that there is
no genui ne issue as to any material fact and that the nopvant
is entitled to judgnent as a matter of |aw. "

R 1.Super.Ct.R Civ.P.56. Summary judgnent is an extrene
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remedy and nust be applied cautiously. Golderese v. Suburban

Land Co., Inc., 590 A.2d 395 (R 1. 1991). The purpose of

sunmary judgnment is issue finding, not issue determ nation.

Saltzman v. Atlantic Realty Co., 434 A 2d 1343 (R 1. 1981).

If there are no material facts in dispute, then the case is

ri pe for summary judgnent. Richard v. Blue Cross & Blue

Shield, 604 A 2d 1260 (R 1. 1992).

Plaintiffs request that this Court declare that: (1) the
Def endants' right to devel op Goat I|sland has expired, (2) the
all eged voting rights are null and void, and (3) the Master
Association is without |egal authority to act on behalf of the
unit owners.

Def endants not only oppose the request but seek, on their
own behal f, three specific declaratory judgnments: (1) that |DC
as owner of North, West, and South Master Land Units has the
right to i nprove the Master Land Units as provided in the
anended Master Declaration, (2) that I1DC has the right to
exercise its devel opnent rights through the anmended
decl aration, and (3) that Plaintiffs' chall enges are barred by
the statute of Iimtations and the doctrine of |aches.

The parties have petitioned the Court with their own
partial nmotions for summary judgnment, having filed extensive

original, reply, and sur-reply nmenoranda with final citation



of authority by letter of March 6, 2001. The case is now in
order for decision.

Di scussi on

Ext ensi on of Devel opnent Ri ghts

Plaintiffs contend that since Defendants failed to
conmmence devel opment of the Reserved Area and the West
Devel opment Unit prior to Decenmber 31, 1994, Defendants have
forfeited those devel opment rights and forfeited the property
to the Master Common El ements. According to Plaintiffs,
Def endants attenpt to extend its devel opnent rights was
procedurally defective in that the rights were extended in
direct contravention of Section 2.17(d). Defendants concede
t hat Rhode Island's Condom nium Act provides for a tinme limt
on the exercise of developnment rights. Defendant counters
that the definition of "Devel opnent Ri ghts" does not include
the right to construct physical inmprovenments on a duly created
condom ni um uni t.

The overall design of the Condom nium Act evinces a
| egi slative scheme aimed at protecting the consumer. Wth
this purpose in mnd, the Court considers key provisions of
the statute in determ ning whet her Defendants | egally extended
t heir devel opnent rights or whet her Defendants have forfeited
those rights and the property subject to those rights to the

Mast er Common El enents.



R 1.Gen.Laws £34-36.1-1.03(26)(ii) defines "Speci al
decl arant rights" as those "rights reserved for the benefit of
a declarant to... exercise any devel opnent right." According
to the Master Declaration, IDC and its predecessors retained
the right to devel op Devel opnment Unit #1 (renamed West
Devel opment Unit) and Reserved Area through Decenmber 31, 1994.
See First Anmended and Restated Decl arati on of Condom ni um
Article 6, Sections 6.2 and 6.3. Therefore, as a subsequent
decl arant, 1 DC s devel opnents rights in the Reserved Area and
West Devel opment Unit are special declarant rights.

Meanwhi l e, R 1.Gen.Laws £34-36.1-2.17 sets forth the
procedures for amending a declaration. Section 2.17(d)
provides in pertinent part:

Except to the extent expressly permtted or required by

ot her provisions of this chapter, no anmendnent may create
or i ncrease speci al declarant rights, increase the nunber of

units, change the boundaries of any unit, the
al l ocat ed interests of a unit, or the uses to which
any unit is restricted, in the absence of
unani nous consent of the unit owners. ( Enphasi s
added) . *
Section 2.17(d) manifests a clear |legislative intent requiring
t he unani nous consent of unit owners for the creation or

i ncrease of any special declarant rights. During the passage

of the Third, Fourth, and Fifth Amendnents, Defendants fail ed

YFurthernore, R 1.Gen.Laws §34-36.1-2.07(c) prohibits a
devel oper fromutilizing cunul ative or class voting for the
pur pose of evading any limtation inposed upon the devel oper
by the act.
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to garner the unani nous consent of all the unit owners. In

cl ear contravention of the dictates of the statute, the Master
Decl aration allows for the approval of amendnents to the

decl aration with only sixty-seven percent in voting interest
of all owners and Sub-Association Board Menbers. The Master
Decl arati on does not even provide for the votes of unit
owners. In fact, Thomas Roos specifically prohibited unit
owners fromcasting their votes. When the |anguage of a
statute is clear and unanbi guous, the court nust interpret the
statute literally and give the words of the statute their

pl ai n and ordi nary nmeani ngs in establishing and effectuating

statutory intent. R I. Tenps v. Dept. of Labor and Training,

749 A . 2d 1121, 1126 (R 1. 2000); Providence Journal Co. V.

Rodgers, 711 A . 2d 1131 (R I. 1998). Here, the statute is

cl ear and unanbi guous. |In order for a declarant to lawfully
increase its special declarant rights, it nmust first obtain

t he unani nous consent of the unit owners in support of such an
amendment. Since such unanimty was |acking in the approval

of the Third, Fourth, and Fifth Amendnents, they are void ab

initio and have been recorded ultra vires. Artesani V.

d enwood Park Condom ni um Association et al, 750 A 2d 961, 963

(R 1. 2000). See also, Suprenant v. First Trade Uni on Savings

Bank, FSB, 666 N.E.2d 1026, 1028 (Mass.App.Ct. 1996).



In Artesani, the devel oper failed to abide by the
requi site notice requirenments when attenpting to raise unit
owners' assessnents. Qur state Supreme Court, noting that the
condom ni um st atutes and decl arati on were controlling,
pronounced the Defendant's actions invalid as the Defendant
ignored the clearly stated provisions. Significantly, the
Art esani court observed that "when there exists a dom nance of
control by one owner it beconmes nore inportant to all ow
mnority menbers greater participation in the adm nistration
of the comonly owned property and increases the need for the
maj ority owner to follow all the statutes and the
decl aration."

Aut horitative texts devoted to discussions of condom ni um
| aw al so underscore the inportance of conformity to procedure.
I n Poliakoff's "The Law of Condom ni um Operations”, for
exanpl e, the author notes that:

in many instances, the courts have found anmended
pr ovi si ons unenforceabl e where the applicable
amendnent procedure, mandated in the condom ni um
docunments was not conplied wth. Therefore strict
conpliance with amendment procedure cannot be
over enphasi zed.
Gary A. Poliakoff, The Law of Condom nium Operations Vol. 2,
"Amendi ng Decl arations", $11:01 (1988). The decl arati on nust
al ways be amended in accordance with the appropriate state

statute and applicable provisions in the condom nium
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docunments. Id. at £11:04. Provisions that require unani nous
consent for anmendnent include: a change in the units

t henmsel ves, the unit boundaries, the allocated interests of
the units in the comon el ements, the creation or increase of
speci al declarant rights, and in sone states the use to which

the units are restricted. (enphasis added). (See Footnote 1
annotation including the state of Rhode Island).

The right of unit owners to vote and to furnish or
wi t hhol d consent on matters requiring unanimty nust be
scrupul ously enforced. Authors Rohan and Reskin in
"Condom ni um Law and Practice" forewarn practitioners that:

t he approval nethod mandated by the governing docunents

and statutes nust normally be strictly conplied with. ..
many anmendnments have been overturned by courts due to
i nproper anmendment procedure... anending a declaration
entails adherence to both the declaration and

statutory rights.
Patrick J. Rohan & Melvin A. Reskin, Real Estate Transacti on:
Condom ni um Law and Practice, Vol. 1A, Part 1, "Problens of

t he Mature Condom ni um Associ ati on" £49.03[2](d).

Statute of Limtations

Def endants contend that Plaintiffs' suit is barred by the
statute of |imtations as provided in Section 2.17(b).
Def endants claimthat a challenge to the validity of an

amendnent nust be brought within a year after the recordi ng of
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t he amendnent. Section 2.17(b) provides: "No action to
chal l enge the validity of an anendnent adopted by the
associ ation pursuant to this section may be brought nore than
one year after the amendnent is recorded.” R 1.Gen.Laws
£34-36.1-2.17(b) (Enphasis added). According to the
limtations provision, the association nust have adopted the
amendnment "pursuant to this section.” 1d. As this Court has
already held, the Third, Fourth, and Fifth Amendment to the
Mast er Decl aration were not adopted pursuant to the dictates
of Section 2.17(d); nanely, no amendnent may increase speci al
decl arant rights in the absence of unani nobus consent of the
unit owners. Therefore, it follows that the statute of
limtations as set forth in Section 2.17(b) does not apply in
i nstances where the chall enged amendment was not adopted in
conformance with the procedures of Section 2.17(d). As a
result, the controlling statute of limtations is R I.Gen.Laws
g 9-1-13(a) which provides a ten year period of limtations
for civil actions. As Plaintiffs filed their conplaint within
the ten year limtations period, their case is not tine
barred.
Laches

Def endants propound that the doctrine of |aches prevents
Plaintiffs frommmaintaining this action. However, the nere

| apse of tinme does not constitute |aches. Fitzgerald v.
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O Connell, 120 R 1. 240, 245 (1978). Only when unexpl ai ned
and i nexcusabl e delay effects prejudice on the other party may
t he defense be raised. 1d. Further, "a delay is excusable
where it is induced or caused by the adverse party, as by
acknow edgi ng the justness of the claimand prom sing to nake
good there-on." 1d. at 246-47. The Court places great weight
on the parties mutually executed Tolling Agreenent which was
entered into on January 5, 1998 and renewed on several

di fferent occasions. This Tolling Agreenent established
Decenmber 1, 1997 as a comencenent date for any action rel ated
to the parties' clains. Since the parties willingly entered
into this agreenent, this Court will not entertain Defendants’
equi t abl e defense.

Concl usi on

In this case both the statutory schene and the
condom ni um docunents which control the relationship between
the Plaintiffs and Defendants oblige the Court to annul the
pur ported extension of devel opnment rights. Thus, the Court
decl ares that: (1) the Defendant's right to devel op Goat
| sland has expired, (2) the alleged voting rights are null and
void, and (3) the Master Association is wthout | egal
authority to act on behalf of the unit owners. The
Plaintiffs' motion for partial summary judgnment is granted and

t he Defendants' motion is denied.
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Counsel shall submt the appropriate judgnment for entry.
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